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IN UNITED STATES DISTRICT COURT 

DISTRICT OF MONTANA, BILLINGS DIVISION 
 

 
ALL AMERICAN PHARMACEUTICAL 
AND NATURAL FOODS CORP., 
 

Plaintiff, 
 
v. 
 
MARK J. TALLON, ROBERT CHILD, 
CR-TECHNOLOGIES, LLP,  
 

Defendants. 
 

COMPLAINT  

JURY TRIAL REQUESTED 
 
 

Case No.:  CV-09-67-BLG-RFC 
 
Honorable Judge 

Richard F. Cebull  

 
Plaintiff, All American Pharmaceutical and Natural Foods Corp. (“All American”), files 

this Complaint against Defendants, Mark J. Tallon (“Tallon”), Robert Child (“Child”), CR-
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Technologies, LLP (“CR-Tech”) (collectively “Defendants”), and in support of its Complaint 

alleges: 

NATURE OF ACTION AND PARTIES 

1. This is a complaint for damages and equitable relief for commercial disparagement 

under Section 43(a) of the Lanham Act, for intentional interference with economic relations, and 

for business libel, arising from Defendants’ statements and actions regarding a product marketed 

by All American called Kre-Alkalyn® (“Kre-Alkalyn”). 

2. All American is a corporation organized and existing under the laws of the State of 

Montana, with its principal place of business at 2376 Main Street, Billings, Montana 59105. 

3. Upon information and belief, CR-Tech is a limited liability partnership organized and 

existing under the laws of the United Kingdom, which transacts business and maintains a presence 

throughout the United States, including Montana. 

4. Upon information and belief, Tallon and Child reside in the United Kingdom, are co-

founders of CR-Tech and members of its advisory board, and have an economic interest in CR-

Tech. 

5. CR-Tech’s principal product is CREASAFE®, which is a delivery system for creatine 

monohydrate (“CM”). 

JURISDICTION AND VENUE 

6. This Court has subject matter jurisdiction over this matter pursuant to 15 U.S.C. § 

1121(a) because this is a case arising under the Lanham Act,15 U.S.C. § 1051, et seq., and 

particularly 15 U.S.C. § 1125, as well as pursuant to 28 U.S.C. § 1331, because this matter 

involves a federal question. 

DMWEST #6787602 v10 
 2 

Case 1:09-cv-00067-RFC   Document 1    Filed 06/04/09   Page 2 of 45



7. This Court has personal jurisdiction over Defendants under Rule 4(B) of Montana’s 

Rules of Civil Procedure because Defendants, having engaged in activities so as to harm All 

American, have committed acts resulting in the accrual within Montana of this tort action, and 

have transacted business within Montana. 

8. Venue is proper in this judicial district as to Defendants pursuant to 28 U.S.C. 

§ 1391(d), because an alien may be sued in any district. 

FACTS 

9. All American is a leading manufacturer of dietary, food and nutritional supplements, 

and has been in business since 1984.   

10. Under US Patent 6,399,661 (‘661 Patent), All American produces a creatine nutritional 

supplement which is marketed as Kre-Alkalyn.  Creatine aids in the process of creating energy 

usable by muscles.  The main challenge with creatine supplementation systems is the ability to 

deliver creatine in a form usable to the human body, rather than to have it immediately convert to 

creatinine, a toxic by-product.  The invention underlying the ‘661 Patent relates to an oral creatine 

supplement and the method of making this supplement which method includes mixing an alkaline 

powder with a powdered creatine until the pH of the mixture is in the alkaline range of 7-14, but 

which does not result in the formation of substantial creatinine.  As discussed in the ‘661 Patent, 

the then-known creatine supplements are dissolved in acidic solutions naturally occurring in the 

stomach having a pH range of 3-6 and research has shown that at these pH ranges, the rate of 

conversion of creatine to creatinine is almost instantaneous.   
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11. Practicing the ‘661 Patent, Kre-Alkalyn is marketed as not converting to creatinine 

before reaching muscles, but rather converts to creatinine only after metabolizing in the muscles, 

which can dispose of creatinine more effectively than the kidneys and digestive system. 

12. All American holds the trademark for Kre-Alkalyn under Trademark Registration 

Number 2627498, which Mark is and has been used in commerce at all times relevant to this 

action. 

13. All American markets and sells Kre-Alkalyn throughout the United States, and has 

done so since August 15, 2000. 

14. Defendants have disparaged the beneficial effects of Kre-Alkalyn by claiming that 

under conditions similar to those found in the human stomach, Kre-Alkalyn converts to creatinine 

at a rapid rate.  Moreover, Defendants claim, that under similar conditions, creatine monohydrate 

(“CM”), the most widely available form of creatine, converts to creatinine at a substantially 

slower rate.   

15. Virtually simultaneously with these claims, Defendants began marketing CREASAFE.  

CREASAFE, or CM, is a delivery system for creatine monohydrate and upon information and 

belief is intended to compete directly with Kre-Alkalyn which occupies a significant part of the 

relevant market. 

16. On January 16, 2006, Defendants filed a US application (No. 78792435) to register 

CREASAFE as a recognized US trademark, which application was granted on July 7, 2008 

(Registration No.3249999509).  Defendants announced the filing of the registration application as 

follows: 
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CR-Technologies recently received notice of registration for the mark 
"CREASAFE" (#78792435) from the United States Patent and Trademark 
Office.  

"This is great news for both CR-Technologies and for our customers," 
says Dr. Mark J Tallon, co-founder of CR-Technologies. "In addition to 
strengthening CR-Technologies' portfolio of novel ingredients, the 
CREASAFE brand offers our customers a reassurance and guarantee that 
they are using a premium ingredient differentiated from other creatine 
products by cutting-edge science and technology. This offers a very strong 
USP to the end user wanting a branded ingredient that delivers on 
marketing promises."  

For additional information, please contact CR-Technologies today. 

(See http://www.cr-technologies.net/inthenews.html.) 

17.  As part of its trademark application, on April 21, 2008, Defendants  filed a Notice 

of Statement of Use, representing that the date of first use  of the mark CREASAFE in commerce 

was October 6, 2007. 

18. CREASAFE as marketed by Defendants, is intended to compete directly with Kre-

Alkalyn.  

Defendants Announce CREASAFE as they Denounce Kre-Alkalyn  

19. Defendants posted a “news item” dated August 14, 2007, to their website entitled “CR-

Technologies launches CREASAFE®” (the  “CREASAFE Launch Announcement”).  (See 

http://www.cr-technologies.net/creasafe.html, a copy of which is attached hereto as Exhibit A.) 

20. The CREASAFE Launch Announcement indicates that CREASAFE, the result of “two 

years of research and development,” is a delivery system for creatine monohydrate (“CM”). 

The CREASAFE Launch Announcement, in part, reads as follows: 

CREASAFE® is the first product release which utilizes the novel 
application of this delivery technology and represents the result of two 
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years of research and development into the enhancement and optimization 
of creatine monohydrate - sports nutrition’s most efficacious ingredient. 

(See http://www.cr-technologies.net/inthenews.html.) 

21. In another news posting on Defendants’ website, entitled “Kre-alkalyn® 

supplementation has no beneficial effect on creatine–to–creatinine conversion rates” (“Abstract”), 

Defendants abstracted their “research” on Kre-Alkalyn further claiming that “[t]his research was 

presented at the 4th Annual International Society of Sports Nutrition Conference (Las Vegas, 

USA).”  The 4th Annual International Society of Sports Nutrition Conference (“ISSN”) took place 

between June 10-12, 2007 in Las Vegas.  (A copy of the “Abstract” is attached here as Exhibit B; 

also see http://www.cr-technologies.net/inthenews.html).  It is believed that although the posting 

is dated June 19, 2007, it was actually posted to the CR-Tech website on August 13, 2007, the day 

before the CREASAFE Launch Announcement was made.   

22. Upon information and belief, Tallon and Child’s “presentation” at the Conference 

consisted of nothing more than Tallon and Child standing in front of a poster which had the 

contents of the Abstract printed on it (the “Poster Presentation”).  This was not a full conference 

presentation as implied in the Abstract.  

23. The Abstract asserts that “an independent commercial laboratory” tested the relative 

stabilities of Kre-Alkalyn and creatine monohydrate (“CM”) in acidic conditions “that replicate 

those of the stomach” and found that not only did Kre-Alkalyn convert to creatinine, it did so at a 

significantly higher rate than CM, which converted to creatinine at a relatively insignificant rate. 

24. The Abstract simultaneously undermines Kre-Alkalyn’s claims while claiming that 

there is no problem with CM, and concludes that CM is the better alternative.  The Abstract, in its 

entirety, reads as follows: 
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Kre-alkalyn® supplementation has no 
beneficial effect on creatine-to-creatinine 
conversion rates 
Tallon MJ1 and Child R2. Kre-alkalyn® supplementation has no beneficial 
effect on creatine-to-creatinine conversion rates. 1University of 
Northumbria, Sport Sciences, Northumbria University, Northumberland 
Building, Newcastle upon Tyne, United Kingdom.2Department of Life 
Sciences, Kingston University, Penrhyn Rd, Kingston-upon-Thames, 
United Kingdom. 

All American Pharmaceutical and Natural Foods Corp. (Billings, MT, 
USA) claim that Kre-alkalyn® (KA) is a "Buffered" creatine, is 100% 
stable in stomach acid and does not convert to creatinine. In contrast, they 
also claim that creatine monohydrate (CM) is highly pH labile with more 
than 90% of the creatine converting to the degradation product creatinine 
in stomach acids. To date, no independent or university laboratory has 
evaluated the stability of KA in stomach acids, assessed its possible 
conversion to creatinine, or made direct comparisons of acid stability with 
CM. This study examined whether KA supplementation reduced the rate 
of creatine conversion to creatinine, relative to commercially available 
CM (Creapure®). Creatine products were analyzed by an independent 
commercial laboratory using testing guidelines recommended by the 
United States Pharmacopeia (USP). Each product was incubated in 900ml 
of pH 1 HCL at 37± 1°C and samples where [sic] drawn at 5, 30 and 120 
minutes and immediately analyzed by HPLC (UV) for creatine and 
creatinine. In contrast to the claims of All American Pharmaceutical and 
Natural Foods Corp., the rate of creatinine formation from CM was found 
to be less than 1% of the initial dose, demonstrating that CM is extremely 
stable under acidic conditions that replicate those of the stomach. This 
study also showed that KA supplementation actually resulted in 35% 
greater conversion of creatine to creatinine than CM. In conclusion the 
conversion of creatine to creatinine is not a limitation in the delivery of 
creatine from CM and KA is less stable than CM in the acid conditions of 
the stomach. 

This research was presented at the 4th Annual International Society of 
Sports Nutrition Conference (Las Vegas, USA). 

(See http://www.cr-technologies.net/inthenews.html.) 
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25. Based on research conducted by All American as well as independent studies 

commissioned by All American, upon information and belief, the Abstract includes false and/or 

misleading representations of fact regarding the efficacy of Kre-Alkalyn as compared to CM . 

26. Upon information and belief, the Abstract is intended to disparage Kre-Alkalyn so as 

to support the launch of CREASAFE and hype it as a competing and superior product.  

27. Positioned alongside the text of both the CREASFE Launch Announcement and the 

Abstract is an image of the “Nutrition Business Journal.”   

28. Upon information and belief, the Nutrition Business Journal is a publication that is 

respected in the market in which Kre-Alkalyn and CREASAFE compete.   

29. Upon information and belief, neither of the postings has any relationship to the 

Nutrition Business Journal, but rather Defendants have placed the image next to the postings in an 

effort to mislead the viewer into believing that there is a relationship between the Journal and the 

postings in order to imbue the postings with credibility. 

Defendants Engage in Calculated Campaign to Undermine Kre-Alkalyn and Elevate CM 

30. Upon information and belief, Defendants posted a press release days after the ISSN 

Conference which included the Abstract to the “Natural Products Industry Center” website (“Press 

Release”).  (See 

http://www.npicenter.com/anm/templates/newsATemp.aspx?articleid=18806&zoneid=28, a copy 

of which is attached hereto as Exhibit C).  

31. Defendants’ Press Release includes the headline “Creatine Efficacy Headlines At 

Sports Nutrition Meeting” (emphasis added), and includes the following: 

The studies presented at the ISSN annual conference showed that both 
CEE [creatine-ethyl-ester] and Kre-alkalyn do not confer any advantages 
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beyond that of creatine monohydrate [CM] and where [sic] in fact [sic] 
less stable when exposed to conditions similar to those found during 
digestion. These studies should help increase consumer awareness of 
creatine products without safety data, which carry unsubstantiated 
marketing claims. More importantly these investigations further enhance 
the reputation of creatine monohydrate [CM] as a safe and efficacious 
ingredient. 

(See id.) 

32. Upon information and belief, based on research conducted by All American as well as 

independent studies commissioned by All American, the Press Release includes false and/or 

misleading representations of fact regarding the efficacy of Kre-Alkalyn. 

33. Upon information and belief, far from “headlining” at the ISSN Conference, 

Defendants’ “presented research” was but an insignificant part of the ISSN Conference, and 

Defendants’ involvement consisted of nothing more than the Poster Presentation mentioned 

above. 

34. Upon information and belief, Defendants encouraged the proliferation of the Press 

Release on various websites and message boards. 

35. A Google search of the address to the Press Release results in dozens of separate 

websites from around the world that link to the Press Release and discuss the Abstract. 

36. Upon information and belief, Defendants also encouraged the proliferation of the 

Abstract on various websites and message boards. 

37. A Google search of the address to the Abstract results in hundreds of separate websites 

from around the world that link to the Abstract and discuss the Abstract. 

38. The Press Release and the Abstract have spread much further than the hundreds of 

separate websites mentioned above, considering the number of additional websites and message 
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All American Responds to Defendants’ Statements Regarding Kre-Alkalyn 

39. On August 24, 2007, counsel for All American sent a letter to Defendants demanding 

that they post a public retraction of the disparaging Abstract on the CR-Tech website and send a 

copy of the retraction to ISSN.  All American has made clear that the Abstract and the information 

in the Press Release have negatively affected All American’s business with respect to Kre-

Alkalyn.  (All American’s correspondence with Defendants is attached here as Exhibit D). 

40. Responding to All American’s letter, Defendants refused to retract the Abstract and 

represented that they “retain [ed] substantive material for all the information” underlying the 

Abstract. 

(See Defendant’s September 18, 2007 Letter, attached here as part of Exhibit D). 

41. Counsel for All American responded to the letter by requesting that Defendants send 

All American the substantive material Defendants assert they retain.  Defendants refused to do so, 

committing instead to send All American a copy of a manuscript being prepared based on the 

presentation made at the 2007 ISSN conference once that manuscript had been accepted.  (See 

Defendants’ October 23, 2007 Letter, attached here as part of Exhibit D. 

42. All American has received no published paper nor any of the substantive material 

requested of Defendants, nor has the requested retraction occurred despite the exchange of several 

other letters.  (See Exhibit D.) 

43. Upon information and belief, no full paper, based on the presentation at the 2007 ISSN 

conference, has been prepared or published. 
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Defendants’ Statements Have Damaged All-American and the Kre-Alkalyn Mark 

44. The Press Release and Abstract have caused All American significant damage, making 

it substantially more difficult for All American to market and sell Kre-Alkalyn. 

45. Upon information and belief, all of the websites and message boards discussing the 

Press Release and the Abstract are viewed and used by potential customers of Kre-Alkalyn and 

CREASAFE. 

46. Upon information and belief, a number of the persons who comment on and discuss 

the Press Release and/or the Abstract view the claimed research and other statements made by 

Defendants as peer-reviewed and backed by proven scientific data, and consequently conclude 

that Kre-Alkalyn is ineffectual. 

47. Upon information and belief, Kre-Alkalyn customers have reduced or discontinued 

their orders for Kre-Alkalyn, and a significant number of potential customers decided against 

ordering Kre-Alkalyn, as a direct consequence of Defendants’ statements. 

48. Upon information and belief, Defendants have engaged in a calculated campaign to 

undermine the opinions of current and potential customers as to the benefits of Kre-Alkalyn, while 

at the same time asserting the efficacy of CM, in order to increase the demand for CREASAFE, a 

product in which Defendants have a financial interest.  Defendants have attempted to do so by, 

among other things,  

a. making false and/or misleading statements about Kre-Alkalyn; 

b. “presenting” those statements as “research” at the ISSN Conference by way of the 

Poster Presentation, which consisted only of printing the Abstract on a poster and 

standing in front of that poster during the ISSN Conference; 
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c. reporting their actions at the ISSN Conference as if they had instead made 

substantive, “headlining” presentations at the ISSN Conference in an effort to add 

credibility to their claims; 

d. proliferating and encouraging the proliferation of the contents of the Press 

Release and Abstract along with information about Defendants’ product, 

CREASAFE, to customers and potential customers of Kre-Alkalyn and 

CREASAFE. 

49. Defendants have taken these actions while contemporaneously marketing CREASAFE, 

which is a delivery system for CM, in an effort to increase the marketability of CREASAFE. 

50. By their actions, Defendants have intentionally and maliciously disparaged Kre-

Alkalyn and otherwise damaged All American. 

FIRST CAUSE OF ACTION 
(Commercial Disparagement under Section 43(a) of the Lanham Act) 

51. All American re-alleges and incorporates by reference the preceding allegations of its 

Complaint as if they were fully set forth herein. 

52. Defendants have made false and misleading statements about Kre-Alkalyn. 

53. These statements have been material in that they deal with the fundamental 

effectiveness of Kre-Alkalyn, and thus clearly influence customers’ views of Kre-Alkalyn. 

54. These statements have been used extensively in interstate commerce, and have had a 

substantial effect on the same.   

55. These statements were made in connection with CREASAFE, in which, upon 

information and belief, Defendants have a significant financial interest. 
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56. These statements were made by Tallon and Child as well as CR-Tech, which competes 

with All American, are designed to influence customers, and have been widely disseminated to the 

relevant purchasing public throughout the United States and elsewhere. 

57. As a direct result of Defendants’ disparagement of Kre-Alkalyn, All American has 

been damaged in an amount of not less than $1,000,000. 

 SECOND CAUSE OF ACTION  
(Tortious Interference with Business Relations) 

58. All American re-alleges and incorporates by reference the preceding allegations of its 

Complaint as if they were fully set forth herein. 

59. Defendants have taken actions calculated to cause damage to All American’s business. 

60. Defendants have taken these actions with the unlawful purpose of causing damage or 

loss to All American, and have done so without right or justifiable cause. 

61. All American has been damaged by Defendants’ improper actions in an amount of not 

less than $1,000,000. 

THIRD CAUSE OF ACTION  
(Business Libel) 

62. All American re-alleges and incorporates by reference the preceding allegations of its 

Complaint as if they were fully set forth herein 

63. Defendants have published false statements about All American and Kre-Alkalyn, 

including, but not limited to, the statements found in the Abstract and the Press Release. 

64. Defendants’ statements have disparaged All-American and exposed it to ridicule and 

have injured All American’s interests. 

DMWEST #6787602 v10 
 13 

Case 1:09-cv-00067-RFC   Document 1    Filed 06/04/09   Page 13 of 45



65. All American has been damaged by Defendants’ improper actions in an amount of not 

less than $1,000,000. 

REQUEST FOR RELIEF 

WHEREFORE, All American respectfully requests that the Court enter judgment: 

A. First Cause of Action: 

1. Declaring Defendants to have violated Section 43(a) of the Lanham Act; 

2. Ordering Defendants to publicly and conspicuously retract the false and 

misleading statements about Kre-Alkalyn it has made, and remove such statements it has 

published or caused to be published; 

3. Enjoining Defendants, its agents, affiliate, and servants, during the 

pendency of the action and permanently, from making false and misleading statements about 

Kre-Alkalyn including, but not limited to, the statements made in the Abstract and the Press 

Release; 

4. Ordering the destruction of all false and misleading publications, including 

the removal of all such publications from any websites, message board, or other locations where 

they have been posted; 

5. Ordering that corrective advertising including, but not limited to, a 

retraction, be posted to the CR-Tech website, the Natural Products Industry Center website, and 

JISSN; 

6. Awarding All American actual and consequential damages including, but 

not limited to, damages for lost income, lost opportunities, and lost profits, in an amount of not 

less than $1,000,000. 
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7. Disgorgement of any profits of Defendants attributable to Defendants’ act 

of commercial disparagement; 

8. Awarding punitive damages; 

9. Awarding attorney fees and costs pursuant to 15 U.S.C. § 1117; and 

10. Awarding All American such other and further relief that this Court deems 

just and proper. 

B. Second Cause of Action: 

1. Declaring that Defendants have tortiously interfered with All American’s 

business relations; 

2. Awarding All American damages in an amount of not less than 

$1,000,000; and 

3. Awarding All American such other and further relief that this Court deems 

just and proper. 

C. Third Cause of Action: 

1. Declaring that Defendants have published false statements about All 

American and Kre-Alkalyn that have exposed All American to ridicule and have injured All 

American’s interests; 

2. Awarding All American damages in an amount of not less than 

$1,000,000; and 

3. Awarding All American such other and further relief that this Court deems 

just and proper. 
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DATED this 2nd day of June, 2009. 

 
 
_/s/ Richard C. Conover_____________ 
Richard C. Conover 
LAW OFFICES OF RICHARD C. CONOVER 
 
and 
 
Barbara K. Polich  
(motion for pro hac vice admission pending)  
BALLARD SPAHR ANDREWS & INGERSOLL, LLP 
 
Attorneys for Plaintiff All American 
Pharmaceutical and Natural Foods Corp. 
 

Defendants’ Address: 

Robert Child 
Mark J. Tallon 
CR-Technologies, LLP 
5 East Row Mews 
East Row 
Chichester 
West Sussex 
PO19 1PR 
United Kingdom 
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